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OPI NI ON

This appeal is made pursuant to section 18594
of the Revenue and Taxation Code from the action of the

Franchi se Tax Board on the protest of Stanley K and
Beatrice L. Whng against a proposed assessnent of addi-

tional personal incone tax in the amount of $110.73 for
the year 1972.
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The issue for determnation is whether certain
interest and dividend income received by appellants was
from Hawai i an sources, entitling themto a credit against
their California personal income tax for taxes paid on
t hose ambunts to Hawai i

Appel | ants, who were born in Hawaii, are domi-
ciliaries and residents of California. In 1969 they
purchased a condom nium unit |ocated in Hawaii as a ren-
tal property. The unit was sold in 1970, and appellants
elected to use the installnment method of reporting their
gain on the transaction. Appellants' attorney in Honolulu
had been their rental agent and also handled the details
of the sale of the condom nium pursuant to a power of
attorney which they had executed. The attorney in Hono-
lulu retained possession of the buyer's installment note,
col l ected the Paynents of principal and interest, and
forwarded t he proceeds to appellants in California.

Appel  ants paid Hawaiian incone tax on both
the capital gain and interest portions of each install-
ment, treating them as incone from Hawaiian sources.

As California residents, appellants also paid tax to
California on the sane anpbunts and clainmed a credit
against their California tax for the tax paid to Hawaii.
Respondent disallowed the credit for taxes paid to Hawaii
on the interest portion of the installnent paynents.

During 1972 appellants also received dividend
income from stock which they owned in Leong Brothers,
Ltd., a closely held famly corporation with its head-
quarters in Honolulu. The stock certificates were held
in the name of Ms. Wong at the corporate offices in
Honol ul u, and, presumably, the dividends were mailed to
her in California. Appellants reported the dividends as
i ncome from Hawaiian sources and paid i ncone taxes on
them to both Hawaii and California. Respondent disallowed
the credit which appellants claimed against their Califor-
nia tax for the tax paid to Hawaii on the dividend incone.

. Under certain circunstances, a credit for net

i ncome taxes Eald by residents of California to other
states I's authorized by section 18001 of the Revenue and
Taxation Code. That section limts the availability of
the credit as follows:

(a) The credit shall be allowed only for taxes
paid to the other state on inconme derived from
sources within that state. ... (Enphasis
added. )
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It is respondent's position that both the inter-
est portion of the installment paynents and the dividend
I ncome received by appellants constituted income from
I ntangi bl e property which had its source at the residence
of the owner of the property, under the rule of pobilia.
sequuntur personam. Since appellants were domicilaries
and residents of California,respondent concl uded the
interest and dividend income was-derived from California
?ouiges_and no credit was allowable for incone taxes paid
0 Hawali i

_ Pﬁ el lants, on the other hand, contend that
the intangibles in question had acquired a business situs
in Hawaii. In support of this contention they argue that
the condom ni um was business property |located in Hawaii
prior to its sale, and that the interest received in
connection with that sale retained its business character-
i stics throughout the term of the installnent contract.
They also point out that the installnent note itself
remained in Hawaii in the hands of their attorney who
was authorized to act on their behalf. Appellants also
contend that the stock certificates were physically |o-
cated in Hawaii and were associated with the operation
of the famly corporation.

The issue presented in this appeal is controlled
by the California Suprene ccurt's decision in Mller v.
McColgan, 17 Cal. 2d 432 [110 P.2d 4191 (1941). See
also Christman v. Franchise Tax Board, 64 Cal. App. 3d
751 {134 Cal. Rptr.” 7257 (1976); Appeal of Hallie L. Bills,
Cal. St. Bd. of Equal., April 5, T965; Appeal of Anne
Bachrach, Cal. St. Bd. of Equal., July 2Z, 1958.) The
question before'the court in Mller was whether a credit
was allowable for a Philippiné Tncome tax paid on divi-
dends and gains received by a California resident from
his stock in a corporation located in the Philippine
Islands. In applying the predecessor of section 18001,
the court determned that no credit was avail able. The
reasoning of the court was that the dividends and gains
had their source in the stock itself, and that the situs
of the stock wes the residence of its owner. In reaching
this conclusion the court applied the common | aw doctrine
often followed in determning the taxable situs of intangi-
ble assets, nobilia sequuntur personam neaning "novabl es
fol low the person.™ "\ have consistently followed the
view set forth in Miller V. McColgan. (See, e.g., eal
of John K. and Patricia Jg. WTihers, Cal. St. Bd. of "Equarl.
Sept. 1 1966; Appeal or Hugh s. and Nina J. Livie, Cal.
St. Bd.'of Fqual., OCT. 28, 1964.)
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The business situs exception to the nobilia
rule, urged by appellants as controlling in this appeal
was recognized in the MIler case. In order to establish
a business situs, however, the intangibles nust be so
tied in wwth the business activities of the owner in the
foreign state that they have beconme integral parts of the
| ocal busi ness. (See Southern Pacific Co. v. McColgan,
68 Cal. App. 2d 48, 7I-72 1156 P.2d 81] (1945); S€e also
Appeal of Anne Bachrach, supra.)

In support of their position, appellants first
argue that the condom nium was a business property |ocated
in Hawaii prior to its sale, and that the interest received
in connection with that sale retained its business charac-
teristics throughout the term of the installment contract.
This argument has been rejected previously in the Appeal
of Hallie L. Bills, supra, where we held that the Zmmedi-
ate source of interest income on a debt is the debt iself.
Since the debt instrument is an intangible asset with its
situs at the residence of its owner, the creditor, the
inferest has its source at the same place under the nobilia
rul e.

Next, relying on eal of Estate of Dougl as

C. Al exander, Decea%ed? dec?gga by this board, Jangary .
41966, appelTants argue that the installment note
remained in Hawaii in the h»nds of their attorney, a
fiduciary authorized to act on their behalf pursuant to

a power of attorney. We do not find aﬁpejlants[ ar gunent
persuasive." The nere fact that the physical evidence of
the intangible remained in Hawaii is not sufficient to
create a business situs. (See MIler v. MCol gan, supra.)
Furthernmore, the Al exander appeal is distinguishable. I N
Al exander we refuSed to apply the nobilia rule to intan-
gibles held in trust by a trustee who had legal title,
possession and control of the securities in question

and held that the situs of the securities was at the
residence of the trustee, not the beneficiary. Here

al though appellants' attorney was a fiduciary, he was'
merely their agent, not a trustee. (Warner Bros. Records,
I nc. v. Golden West Misic Sales, 36 Cal. App. 3d 1012
TIT2 Cal . Rotr. 71] (1974Y:;, New.v. New, 148 Cal. App.

2d 372 [306 P.2d 9871 (1957).)

Finally, in their attenpt to establish a Ha-
wai i an business situs, appellants allege that the stock
certificates, which were physically located in Honol ulu
were associated with the operation of the famly corpora-
tion. Wth reference to this argunment, it is sufficient
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to point out that appellants have offered absolutely no
evi dence to support this allegation. Accordingly, their

argument nust be rejected.

We conclude that the interest and dividend
i ncome received by appellants was froma California
source. Therefore, they were not entitled to a credit

against their California tax for taxes paid to Hawaili
on those anounts.

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceedi ng, and good cause
appearing therefor,

IT | S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Stanley K and Beatrice L. Wng against a
proposed assessnent of additional personal income tax
in the amount of $110.73 for the year 1972, be and the
sane i s hereby sustained.

of May , 1978, by the State Board of Jiqualization.
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